
TS 06/14 Page 1 of 8 
 

Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF SUIT/ CASE 

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present: Smti D.Boro, A.J.S 

    Civil Judge, Dhubri 

 

Title Suit No. 06/14 

Friday, the 28th day ofJune, 2019 
 

Aditya Raj Baruah    ……................ Plaintiff 

-Versus- 

Sabed Ali Sk                 .................... Defendant 

Ashok Kumar Dutta     ……………......Proforma Defendant 

This suit coming on this day (or having been heard on) 30-05-2019. 

In the presence of: 

Mr.R. K Jain  ............................ Ld. Advocate for Plaintiff 

  Mr. M. Hoque.........................Ld. Advocate for Defendant. 

And having stood for consideration to this day, the court delivered the following 

judgment:- 

J U D G M E N T 

1. This is a suit for specific performance of contract. 

2. Plaintiff’s case in brief is that the plaintiff is dealing with business of manufacturing 

of brick in the name and style A.C. Barua with his partner Ashok Kumar 

Dutta(proforma defendant). While the defendant desired to sell his land to the 

plaintiff and his partner, Ashok Kumar Dutta agreed to purchase the same. The 

defendant at first disclosed that he will sell land measuring 1B-2K-10L(one bigha 
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two katha ten lessa) covered by Dag No. 243(O)/730(N), Patta No. 50(O)/218(N) in 

village Tiamari Part II to the plaintiff and his partner which has no path for 

entrance. The defendant stated that if he sells out the instant schedule land, 

nobody will purchase the said land. The plaintiff and his partner purchased the 

above mentioned land on trusting the defendant by executing registered sale deed 

No. 410 of 2011 dated 21/03/2011. On the same day the plaintiff approached the 

defendant to sell the schedule land and accordingly on negotiation the valuation of 

the schedule premise was fixed Rs. 2,85,000/-(Rupees two lakhs eighty five 

thousand) only. On the same day the plaintiff provided full payment of Rs. 

2,85,000/-(Rupees two lakhs eighty five thousand) only of Assam Gramin Vikash 

Bank, Gauripur vide cheque No. 2894251 dated 21/03/2011 on oral agreement on 

trusting the defendant. The defendant agreed to execute the sale deed and deliver 

the possession of the schedule land within short time. The defendant is serving in 

BRPL, Dhaligaon and being an employee of BRPL, Dhaligaon, the plaintiff relied on 

him and thereafter making full payment of the schedule land to the defendant, the 

plaintiff contacted the defendant on several occasions to put signature in the 

permission form.But the defendant avoided on this and that pretext. Being busy in 

his work, the plaintiff did not bother to get sale deed. Now it is found that the 

intention of the defendant is to avoid execution of sale deed of schedule premise 

and to avoid delivery of possession by involving the plaintiff and others in false 

litigation by filing false suit bearing TS No. 317/13, wherein the brother of the 

defendant sold out his land to the plaintiff and proforma defendant. After receipt of 

summons of TS No. 317/13 from the Court of Munsiff No. 1, Dhubri the plaintiff 

approached the defendant on 08/02/2014 to put his signature on permission from 

to execute sale deed of the schedule land and deliver the possession, but the 

defendant refused to do so. Hence the suit. 
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3. The defendant hassubmitted written statement and is as follows--- 

The suit is not maintainable; the suit is barred by limitation; the suit is bad for non-

joinder of necessary party. The suit patta is a joint patta in the name of Jobbar Ali, 

A. Samad, Askar Ali, Mozidul Islam, Samser Ali, Mokbor Hussain, Mozibor Rahman, 

Zadu Sk. and Banu Sk. The said pattadars or their legal heirs of the deceased 

pattadars are necessary parties to the suit.Similarly the co-sharers of the defendant 

namely his mother, his sister Meharun Nehar, Samsun Nehar and Mehar Nara 

Begum and legal heirs of pattadar Shohor Uddin have not been impleaded. The 

defendant denied that the defendant ever agreed or even discussed that he would 

sell the suit land owned and possessed by him and his co-sharer sisters and mother 

and co-pattadar Mokbor Hussain and his co-sharers. There was no agreement or 

condition attached to sale of land measuring 1B-2K-10L(one bigha two katha ten 

lessa) covered by Dag No. 243(O)/730(N), Patta No. 50(O)/218(N) in village 

Tiamari Part II vide sale deed No. 410 dated 21/03/2011 as stated. The alleged 

approach of the plaintiff to the defendant on the same day to sell the suit land and 

negotiation and fixing of price for the suit land are all manufactured. The same has 

been designed for the purpose of harassing the defendant in view of filing of TS No. 

317/2013 by the present defendant against the plaintiff, proforma defendant and 

others in the Court of Munsiff No. 1. While the payment of Rs. 2,85,000/-(Rupees 

two lakhs eighty five thousand) only through cheque No. 2894251 dated 

21/03/2011 is a fact but it is absolutely false that the said amount was the value of 

the suit land. The said amount was the actual consideration of land measuring 1B-

2K-10L(one bigha two katha ten lessa) sold vide sale deed No. 410 dated 

21/03/2011 notwithstanding the fact that the plaintiff has shown Rs. 68,000/-

(Rupees sixty eight thousand) only as valuation in the sale deed. The plaintiff 
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purchased 16 ¾ lecha of Dag No. 228(O)/1400(N) under old patta No. 

137(O)/333(N) situated at Ward No. IV, Gauripur Town vide Regd. Sale deed No. 

1325 dated 21/01/2013 at Rs. 84,000/-(Rupees eighty four thousand) only but 

valuation of the present suit land of equal area comprised by the said dag and patta 

has been shown as Rs. 2,85,000/-(Rupees two lakhs eighty five thousand) only. The 

plaintiff has filed this suit so as to compel the defendant to withdraw his suit TS 

No.317/13 or make a compromise of the suit TS No.317/13. The defendant has 

prayed to dismiss the suit with costs. 

4. The following issues are framed:- 

1) Whether the suit is maintainable? 

2) Whether the suit is barred by limitation? 

3) Whether the suit is bad for non-joinder of necessary parties? 

4) Whether the plaintiff and proforma defendant entered into an arrangement 

with the defendant Sabed Ali to purchase the schedule suit land? 

5) Whether the plaintiff and the proforma defendant have paid Rs. 2,85,000/-

(Rupees two lakhs eighty five thousand) only to the defendant towards the sale 

consideration of the schedule suit land? 

6) Whether the plaintiff was and is ready and willing to perform his part of the 

contract? 

7) Whether the defendant has failed to perform his part of the contract? 

8) Whether the plaintiff is entitled to get reliefs as prayed for? 

5. Discussions, reasons and decisions: 

6. Issue No. 1, 2 and 3: 

The plaintiff claims that the defendant said to sell the suit land after selling 1B-2K-

10L (one bigha two katha ten lecha) land because this land has no entrance. Hence 

the plaintiff purchased the said land first through sale deed No.410 dtd.21/03/2011. 
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On that day, the plaintiff approached the defendant to sell the suit land. On 

negotiation the consideration amount was fixed at Rs. 2,85,000/-(Rupees two lakhs 

eighty five thousand) only and the plaintiff paid the entire consideration amount on 

21/03/2011 itself through cheque of Assam Gramin Vikash Bank, Gauripur. The 

defendant agreed to execute sale deed and deliver possession of the S/L which the 

defendant did not do later on. It is seen that this is a civil suit and not barred by 

any law and same is filed within the period of limitation. There is no written 

agreement of sale of the suit land between the plaintiff and defendant. The plaintiff 

has said that it is the defendant who agreed to sale the suit land to him and has 

received the consideration amount. The defendant’s side exhibited three Nos. of 

documents as Ext.A, B and C (under objection); but all are inadmissible in evidence 

as same were not submitted earlier at the time of submitting WS or at the time of 

issue and documents and as no permission is taken from the Court to 

produce/exhibit the same at the time of evidence. Hence, the defendant though 

said that the suit is bad for non-joinder of necessary party but the defendant’s side 

could not show by documents that any other person has right over the suit land for 

the reason of which that other person(s) is/are also required to be added as party. 

Hence, I find that the suit is not bad for non-joinder of necessary party. 

Issue No.1, 2 are decided in the affirmative in favour of the plaintiff and against the 

defendant. Issue No.3 is decided in the negative in favour of the plaintiff and 

against the defendant. 

7. Issue No.4& 5: 

There is no written sale agreement between the plaintiff and defendant for sale of 

the S/L. The plaintiff claims that the agreement was oral. Ld. Counsel of the plaintiff 

has stressed on the point of payment of Rs. 2,85,000/-(Rupees two lakhs eighty 

five thousand) only to the defendant as full payment of the consideration amount of 
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the S/L believing the defendant. The plaintiff’s side had exhibited the sale deed 

No.410 dtd.21/03/11 as Ext.1. Ld. Counsel of the plaintiff argued that the sale 

consideration is written as Rs.68,000/-(Rupees sixty eight thousand) only in Ext.1. 

But the plaintiff has paid additionally Rs.2,85,000/-(Rupees two lakhs eighty five 

thousand) only through cheque to the defendant which is evident from Ext.2which 

is the photocopy (PIO) of account statement of the plaintiff. Ext.2 shows debit of 

Rs.2,85,000/-(Rupees two lakhs eighty five thousand) only from the account of the 

plaintiff on 05/04/2011. The debit of Rs.2,85,000/-(Rupees two lakhs eighty five 

thousand) only from the account of the plaintiff does not mean that the plaintiff 

paid the said amount to the defendant towards payment of any consideration of 

land. The proforma defendant has not filed WS in the suit. Hence, the stand of the 

proforma defendant is not known. The plaintiff could not examine any person who 

was present when the oral agreement was done between him and the defendant to 

sale the suit land. The plaintiff’s side had examined the paternal uncle of the 

defendant Mojidul Islam as PW2 who said in his examination-in-chief that they had 

received the consideration amount of the land which they sold to the plaintiff. On 

21/03/2011 while they were going back from the Sub-Registrar Office, the plaintiff 

handed over a cheque of Rs.2,85,000/-(Rupees two lakhs eighty five thousand) only 

to the defendant. But he does not know the reason why the cheque was given to 

the defendant. Payment of any money to the defendant by the plaintiff without any 

written agreement or oral evidence does not imply that the amount was paid 

towards any sale consideration of the suit land. Hence, I find that it is not proved 

that the plaintiff and proforma defendant entered into an arrangement with the 

defendant Sabed Ali to purchase the schedule suit land. Issue No.4 is decided in the 

negative in favour of the defendant and against the defendant. It is also not proved 
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that the plaintiff and the proforma defendant have paid Rs. 2,85,000/-(Rupees two 

lakhs eighty five thousand) only to the defendant towards the  

 

sale consideration of the schedule suit land. Issue No.5 is decided in the negative in 

favour of the defendant and against the defendant. 

8. Issue No.6 & 7: 

As it is not proved that there was any agreement between the plaintiff and 

defendant to sale the suit land, I consider that it is not required to see whether the 

plaintiff was and is ready and willing to perform his part of the contract and also to 

see whether the defendant has failed to perform his part of the contract. Hence, 

issue No.6 & 7 have become unnecessary to be decided. 

9. Issue No.8: 

In view of the above findings, I find that the plaintiff is not entitled to get any relief 

as prayed for. 

10. In view of the above discussions, the title suit is dismissed on contest with cost. 

11. Prepare decree accordingly. 

12. Given under my hand and seal of this Court this 28th day of June, 2019. 

Typed by me- 

 

 

D. Boro         D. Boro 

Civil Judge, Dhubri       Civil Judge, Dhubri 
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APPENDIX 

Plaintiff’s witness :- 

1) P.W.1- Aditya Raj Baruah 

2) P.W.2- Mojidul Islam 

 

Plaintiff’s Exhibits:-   

1) Ext.1- Certified copy of deed No. 410. 

2) Ext.2- Bank Certificate(PIO) 

3) Ext 3- Counter foil (PIO) 

4) Ext 4- Copy of voter list of 2011 

5) Ext 5- Copy of voter list of 2007 

 

Defendant’s  witness :-  

1) D.W.1- Sabed Ali Sk. 

 

Defendant’s Exhibits :-  

NIL 

 

     Civil Judge, Dhubri 

 

 

 

 



TS 06/14 Page 9 of 8 
 

 


